3T &l HraTer
Office of the Commissioner 7

4!
m* gﬁ )

% 2
S %;" bgé‘x’ ‘:ft

G Seger, 37T IEHCEIG HGFATTY ~E g
Central GST, Appeals Ahmedabad Commissionerate J‘%ﬁw
STITACY $7ereT, Tored AT, 3FaTars), 3EdaeEE-380015
v i GST Bhavan, Ambawadi, Ahmedabad-380015 m
Sy Phone: 079-26305065 - Fax: 079-26305136 \}W

E-Mail : commrappli-cexamd@nic.in
Website : www.cgstappealahmedabad.gov.in

By SPEED POST
DIN:- 20240564SW000000B392

(%) | BTSd T-AT/ File No. GAPPL/COM/STP/4640/2023

3l 3Mmex TR fedi® /| AHM-EXCUS-001-APP-17 /2024-25
Order-In —Appeal and date | and 29.04.2024

- g fopar ot FFTEE oM, TgE (i)
Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

SR} B &) {1 /

Date of Issue 03.05.2024

(=) Arising out of Order-In-Original No. 417 /WS08/AC/KSZ/2022-23 dated 17.03.2023
passed by The Assistant Commissioner, CGST, Div-VIII, Ahmedabad South.

i ¢ 3 M/s. Empire Infocom, (New Address)
BT Iefr / o505, Addor Aspire, Nr. Jahanvee Restaurant,
(¥) | Name and Address of the

University to Panjrapole Road,
Appellant Ahmedabad-380015

HIE T 50 rfler-aiaer § SIHaIS A Hear § A 98 39 2 F R 7Rty T srqrw 7w warw
STTErenTY ST STefter srerarT YATereT saer Seqd e 9T §, ST T O areer ¥ Fs 81 awar &)

Any person aggrieved by this Order-in-Appeal may file an appeal or revision

application, as the one may be against such order, to the appropriate authority in the
following way.

AT G T TALE T SAE: -

Revision application to Government of India:

(1) *slT STTeT o AT, 1994 Ft eRT qd {1¥ IqTg TT qTHeAT & G § Taeh J=T 0
SU-GTRT o TIH e 5 i TOET e srefivr ai=e, wia axem, st demers, <reres &,
=TT /IS, Sfad a9 gaw, g9g 97, 7% Redl: 110001 F1 it ST =7RY -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4% Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(@) < AT I T & A H ST TET gIAHR @ ¥ [l AISHIR T 77 Fe@m § a1 foher
AIEFIR ¥ AL AUENIX ¥ {1 o S §¢ A1 &, JT Thell AR A7 oS H =7g ag fel shreara 7
T TRl WOSTRITR § 1 T Sl 91T 3 ST 8% &l

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(@)  WwRa % arg? i g an seer # FRaifd wrer o= ar e F et §
SEUTE Q[ o TLae o wTHet § ST Wied % arg] BT Ty 3T veer § Faifaa 2




In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(M Tl e w1 AT g T 9Ra & aTge (T ar ser @) Rata B T e gn

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

() ST ICUTE T STITET [ o ST o forg Siv S92 Hiee a7 Y w8 & o U sreqr ST 59
&RT Q& 7199 & qaTies Argeh, e & gRy aIika ay 899 o a1 a1e ¥ 3w sfafew (7 2) 1998
oI 109 g1 fAgsws fhg T gnl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) T SeuTed em (3rfiern) awEe, 2001 ¥ few 9 % sita AR o dear T8 # 4
gtaat &, SToq e & 9T sy IR fete § f7 aw % fiager-any wa anfter smyer Ht drar
yfqat & wror SN erdeT fBRaT ST =TiRwl Su ary @rar 3 @ qer o ¥ sfata gy 35-3 &
feia 1 o quraT % aa@ & v SeR-6 Jer A 9f ot S =W

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(8) RIS e & |rey STt §orw Thw UF W19 S99 97 SEY F9 g7 T 200/ - T GO 6

X

ST iR STgl §eRad T @1 & SATaT &7 a7 1000 /- it 6 e ¥ <7

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT ok, FrE i IWTE o TE Q97 < fielia =rmamtaeer ¥ wiy srfier-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) = ST Qroa aTfafaae, 1944 6t a=T 35-1/35-3 ¥ sfavia-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Swed Tiees ¥ FaTq ogaR F emrar & adier, afier ¥ AT ¥ G oo, S
ST e U FaTehT AT =rariersor (Reee) i af3e ey ifssr, AGHSTETE § 2nd HTT,
AGATAT 9o, STaaT, FReRATR, AewzEE-380004]

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated. A T FymN
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(3) ﬁwaﬁwﬁﬁs&ra@ﬁwqm%w@m%aﬁmwaﬁw%ﬁqﬁwmwm
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In case of the order covers a number of order-in-Original, fee for each O.I1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) = maﬁﬁaw@mumaﬁrﬁﬁ-l%mﬁmﬁmww
TG AT Geraneer TATRARY FAofae srfderd 3 ender § ¥ 7% 7 0 9w © 6.50 T 7 =21
qreen feee & gieT =Ry |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) ﬁﬁmw%ﬁqmﬁaﬁﬁwmmaﬁﬁmﬁﬁﬁmﬁﬁcmmﬁﬁﬁmwiﬁﬁm
e, HeaTd IeATed gk Qo Jarens ardiedia =rarideer (@raifafen) e, 1982 CREIET

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  EIHT gowh, Feslr SeaTeA o T JaTehe erdieny mraTiEEmer (fede) wh wi erdfier ¥ e
# FdeHiT (Demand) T3 &€ (Penalty) FT 10% I3 SMT AT siiard £1 grerits, arfderaw & STHT
10 € ?IY gl (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

FR I ITATE Yo AT FTHT 3 S, T gRI &ced T 71 (Duty Demanded) |
(1) @< (Section) 11D F wga Haiia i,
(2) Toram erg ae Hive Ff i
(3) A7de e et & w6 % aga T wfan

T T STHT * AT erdier’ & wger 9@ ST T qer AT erdier aTferer R 3 Rorg O o ey e
T Gl

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1) amount determined under Sectionn 11 D;
(1) amount of erroneous Cenvat Credit taken,
(i1i) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) = asr & T rdler TTTERToT 6 THer STt ek AT o AT 508 Fqaied g7 v 9 By g
e % 10% WA IR iR STgt haer qve fFarfed g7 o ave % 10% ST 9 6 ST gehdl &1

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in d%spute,
or penalty, where penalty alone is in dispute.” o ﬁa;a;‘)
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ORDER-IN-APPEAL

The present appeal has been filed by M/s Empire infocom, F-201/titanium
city center, Nr. Sachin Tower, 100ft, Anand nagar, Ahmedbad(hereinafter referred
as Appellant) against Order in Original No. 417/WS08/AC/KSZ/2022-23 dted
17.03.2023 [hereinafter referred to as “impugned order”] passed by the Assistant
Commissioner, CGST, Div-VIII, Ahmedabad South[hereinafter referred to as

“adjudicating authority”].

2. Briefly stated, the facts of the case are that as per the information received
- from the Income Tax Department, the appellant had earned substantial service
income but has neither obtained service tax registration, nor paid service tasxx
thereon. The service tax payable calculated on the basis value of “sales of services
under Sales/Gross receipts from services(Value of ITR)” or as provided by the

Income Tax Department for the F.Y. 2015-16, is as below:

F.Y !Taxable Value i.e. Value ! Rate of Service Tax | Service Tax
difference in sale of service as | inclusive of EC & | payable(in Rs.)
per ITR/TDS & STR SHEC

2015-16 97,36,909/- 14.5% 14,11,851/-

3. In view of the above, Show Cause Notice vide F.No.

CGST/WS0803/0&A/TPD(15-16)AAEFEZ360R/2020-21 DATED 22.12.2020(in
short ‘SCN’) was issued to the appellant, proposing as to why:
> Service Tax including cesses of Rs. 14,11,851/- which was not paid for the
F.Y. 2015-16 should not be demanded and recovered from them under
proviso to Sub-section (1) of Section 73 of Finance Act,1994;
> Interest at the appropriate rate should not be demanded and recovered under
the provisions of Section 75 of the Finance Act, 1994;
» Penalty under the provisions of Section 77(1) and 77(2) of the Finance Act,
1994, as amended, should not be imposed on them.
> Penalty under Section 78 of the Finance Act, 1994, as amended, shoulf not
be imposed for suppressing the full value of taxable services and material
facts from the department resulting into non-payment of Service
Tax.
4. The said SCN was adjudicated ex-parte vide the impugned order confirming

the followings:
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Service tax of Rs. 14,11,851/-(Rs. Fourteen Lacs Eleven Thousand and
Eight Hundred and Fifty one only) payable on the taxable services provided
during the F.Y. 2015-16, under proviso to Section 73(1) of the Finance Act,
1994 by invoking extended period.

> Interest on the confirmed amount at the appropriate rate under section 75 of

the Finance Act, 1994 from the due date of payment of service tax to till the
actual date of payment.

Penalty of Rs. 10,000/- under proviso to Section 77(1) of the Finance Act,
1994 for failure to obtain the Service Tax Registration.

Penalty of Rs.10,000/- (Rs.Ten Thousands) under the provision of the
section 77(2) of Finance Act, 1994 for failure to assess the tax due on the
services provided and furnish a return in the format of ST-3 return within the

specified time.

Being aggrieved with the impugned order, the appellant have filed the

present appeal on following grounds:

> Though impugned order refers to various communi

» That at the outset it is submitted by the Appellant that the Impugned Order

has been passed ex-parte in ignorance and/or without fully appreciative of the
facts, relevant to the present proceedings and contrary to the applicable legal
provisions and the settled law on the legal issues involved and is in violation
of principle of natural justice. The Impugned Order is therefore, bad in law

and deserves to be set aside for the reasons set out herein below:

> Impugned order is not sustainable on merit itself. The appellant submit that it

is evident from impugned order that the show cause notice was issued to the
appellant on the basis of information provided by CBDT without analyzing
the details of the consideration reported by the appellant in their 26 AS/ITR
for FY 2015-2016 [AY 2016-17] and therefore the said show cause notice is
issued only on the presumption that the amount reflected in the 26 AS/ITR is

attracting service tax.

> That as the show cause notice is without any verification of facts with regard

to taxability on the activities of the appellant does not have any locus standi.

> That the respondent had ignored instruction from CBIC dated 01.04.2021 and

Appellant directing to submit the details about the a
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however the appellant failed to submit such information as the same were
never received by the Appellant and therefore the learned adjudicating
authority has proceeded to decide case on ex-parte basis.

> In this regard the appellant would like to submit that they have not received
any of the communication referred in the impugned order and therefore could
not produce the required details. Before the case is adjudicated, the learned
adjudicating authority has not bothered to verify as to whether any of the
communication referred in the order was acknowledged by the appellant or
not.

» That the Appellant wants to place reliance on OIA No. AHM-EXCUS-001-
APP-140/2022-23 dt. 25.01.2023 & OIA No. AHM-EXCUS-001-APP-
141/2022-23 dt. 25.01.2023 in case of Jaldhi Shamikbhai Mehta and Kalgi
Mehta, wherein under the mirror case the office this Honorable Commissioner
Appeals had taken consistence view that under above instruction the orders
which is presently under dispute deserves to be quashed.

> Hence, the Appellant contends that the impugned order is bad in law and
deserves to be quashed and accordingly scope of applicability of Interest and
Penalties doesn't arise at all. Accordingly, The Appellant contend that said
impugned order may be set aside.

» Order issued is in gross Violation of Principal of Natural Justice. The
Appellant would like to submit that it is well settle law that any action
prejudicial to the Appellant is taken he should be heard in person and he
should not be deprived the right of being heard. From the available facts and
impugned order it is established that the proper opportunity of being heard
was not given to the Appellant before adjudicating the alleged SCN. Under
the circumstances, the impugned order issued on ex-parte basis is in gross
violation of principal of Natural Justice is not sustainable under the law.

» Therefore, The Appellant contend that they are deprived from availing
sufficient proper opportunity of personal hearing and accordingly such an
order is issued without observing principal of natural justice. Such an order is
not sustainable under the law and deserves to be quashed.

> Being 100% Export of Service, the activity is not liable to Service tax. The

appellant being the service provider which is fully exported outside India and |
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» The Appellant being the service provider is located in India i.e. taxable
territory, whereas the recipient of the service is located out-side India i.e
USA, a non-taxable territory Further the service is not specified in Section
66D of the Finance Act, 1994, and place of provision of service is outside
India under the place of provision of service Rules, 2011. Further the
Appellant have received the payment for such service in convertible foreign
exchange. This being the case all the above mentioned six.ingredients are
present in the service which the Appellant have rendered. As regard to the
condition of payment for such services received by the Appellant, details of
bank confirmations for the period 2015-16 evidencing remittances received in
convertible Foreign exchange is being enclosed. Thus the service falls within
four corners of Export of Service under Rule 6A of Service Tax Rules, 1994.
Based on the Invoices raised and amount received, the Appellant had declared
the Income in Income Tax Returns for the said period but as the said service
was not liable to service tax, Service tax registration was not obtained and not
filed periodical ST-3 returns. However, the Appellant is regularly, submitting
their [TR.

» In this relation, the Appellant would like to submit necessary documents as
copies of, (i) ITR & Profit and Loss Account , (ii) Detailed Sales Ledger, (iii)
Sample Invoices along with copies of FIRC. Thus, the Appellant would like
to humbly submit that the respondent has erred in issuance of alleged SCN
which is followed by confirmed demand is not sustainable on grounds
mentioned herein under and deserves to be quashed.

> The Adjudicating Authority on the basis of the information available from the
Income Tax Return filed by the appellant for the period FY 2015-16 issued
the alleged Show Cause Notice demanding the Service Tax of Rs. 14,1 1,851/-
for the Gross Value of the services of Rs.97,36,909/-. Further, as informed
above Appellant being Provider of Export Services only and as the taxable
supply in domestic territory does not exceed the threshold limit of Rs.10
Lakhs as per Notification No. 06/2005-ST, 01.03.2005 which was amended
by Notification No. 08/2008-ST dt 01.03.2008 that raised limit of Threshold

to Rs. 10 Lacs, hence income was not liable to service tax.
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 That as submitted herein above, entire demand is not sustainable on merits
itself, no Interest is required to be payable in terms of Section 75 of the
Finance Act, 1994.

> No late fee & Penalty is required to be charged and recovered from the
Appellant. In this regard the Appellant would like to contend that they were
not liable to file ST-3 returns and thereby not contravened the provisions of
Section 70 read with Rule 7 of the Service Tax Rules, 1994. Accordingly, it
would not attract penalties U/s. 77(1), U/s 77(2) and U/s. 78 of the Finance
Act, 1994, Hence the Appellant would like to submit that Late fee & Penalty
ordered to be recovered in the impugned order by the learned adjudicating
authority is erroneous and not required to be recovered from the Appellant.

> The Appellant have no other alternative, equally efficacious remedy available
to the Appellant and the reliefs prayed for in the Appeal, if granted, would be
adequate and complete.

> The Appellant also submits otherwise provided, this appeal can also be treated
as submitted under Repeal and Saving Section 174 of Central Goods &
Service Tax Act, 2017 as made effective from 01.07.2017.

> The Appellant request to add such other and further grounds, reliefs and
submissions as may be urged at the time of hearing of this appeal.

> The Appellants craves leave to add to, alter or amend the grounds mentioned

above, before the present Appeal is heard and disposed of.

0. In view of the above the appellant have prayed for the following:

> Set aside the Order-in-Original No. 417/WS08/AC/KSZ/2022-23 dated
17.03.2023 be set aside and may be modified; or
> To pass such other order and reliefs as the nature and circumstances of trhe
case may require. |
7. Personal Hearing in the case was held on 27.03.2024. Shri Pravin
Dhandharia appeared for PH on behalf of the appellant. He reiterated the contents

of the written submission and requested to allow their appeal.

8. I have gone through the facts of the case, submissions made in the Appeal
Memorandum, oral submissions made during hearing and the facts available on

records. The issue to be decided in the present appeal is whether the demand for

Service Tax amounting to Rs. 14,11,851/- confirmg

&
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alongwith interest and penalties is legal and proper or otherwise. The demand

pertains to the period F.Y. 215-16.

9. I find that the appellant having PAN No. AAEFE8360R, during the financial
year 2015-16 had earned substantial service income. In the instant case, As per the
data shared by the CBDT, the Service Tax payable to the tune of Rs. 14,11,851/-
on the Service Value of Rs. 97,36,909/- has been calculated on the basis of value
of Sales of Services under Sales/Gross receipts from Services for the financial year
2015-16. Accordingly, they were served upon the Show Cause Notice dated
22.12.2020 which was further adjudicated by the Impugned Order confirming the
Demands/interest/penalties as proposed in the SCN on the ground that the
Appellant have failed pay the service tax on the income shown by them in their
ITR and also that they have failed to provide/produce any reasonable cause backed

by supporting evidences for failure to pay Service Tax due.

10. I find that the main contention of the appellant is that since they being provider
of the export services only and as the taxable supply in domestic territory does not
exceed the threshold limit of Rs. 10 Lakhs, their income is not liable to tax. Further
they have also submitted the sales of register for period 01.04.2015 to 31.03.2016,
ITR-V copy, Sample invoices alongwith copies of FIRC. However, the appellant
have nowhere mentioned the type of services provided nor they have submitted
any of such documents/materials or discussed anything in this regard which would
evidence their claim as mentioned by them in Grounds. Neither the same were
provided to the adjudicating authority, resulting in issuance of Ex-parte order. The
~ appellant have submitted that they have provided bank confirmation for the period
2015-16 evidencing remittances received in convertible foreign exchange and had
declared the income in income Tax returns. However [ find that the appellant have
nowhere provided the documents so as to prove the nature and type of service
provided, nor they have made available the ITR copies. 1 further find myself
falling short of the conclusive documents on records so as establish my standpoint
and reach to any conclusion in the said matter. Also, I am of the view that the
appellant cannot seek to establish their eligibility for exemption at the appellate
stage by bypassing the adjudicating authority ~and  hence  the

documents/submissions made available here mug

adjudicating authority in light of legal veraci

before reaching to any decision
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11. In view of the facts mentioned at Para-10 hereinabove, I am of the
considered view that the instant matter requires conclusive verifications of the
documentary proofs before reaching out any conclusion. Hence, it is in the fitness
of the thing that the matter is remanded back so that the adjudicating authority may
consider the matter afresh and pass the speaking order. The appellant is also
directed to put all the evidences before the Adjudicating Authority in support of
their contention as well as any other details/documents etc. that may be asked for
by the Adjudicating Authority during the adjudication proceedings. Needless to say
that the principal of natural justice be adhered to. In view thereof, the impugned
order is set aside and the appeal filed by the appellant is allowed by way of

remand.

12.  3TUTIRdIgRIGSh TS 3TU TR [T U RIS UR IR e e [eh TSI |
The appeal filed by the appellant stands disposed off in above terms.

(ATeTdE oiet)

IYEH (31dTe8)
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By REGD/SPEED POST A/D
To,

M/s Empire infocom,

F-201/titanium city center,
Nr. Sachin Tower, 100ft,
Anand nagar, Ahmedbad.

Copy to :

. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.

2. The Commissioner, CGST and Central Excise, Ahmedabad South

3 The Deputy/Asstt. Commissioner, Central GST, Division-VI, Ahmedabad
South.

4, The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication
of OIA on website

5. Guard file

6. PA File



